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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the Court.  Any emails received in contravention of this order will be 
disregarded by the Court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC14-01279 
CASE NAME: ZAPOTOCZNY VS. SCHINDLER ELEVATOR 
HEARING ON MOTION FOR ATTORNEY FEES AND COSTS 
FILED BY OTIS ELEVATOR COMPANY 
* TENTATIVE RULING: * 
 
Otis Elevator seeks to recover attorney fees incurred in successfully defending itself from the 
cross-claim filed against it by Sierra Pacific (and Schindler).  Sierra Pacific does not contest that 
Otis was the prevailing party, nor that Otis is entitled to prevailing-party fees on the basis of the 
parties’ contracts and Civil Code § 1717.  It contests only the amount of fees sought by Otis. 
 
The Court has carefully reviewed Sierra Pacific’s critiques of the fees sought by Otis, but finds 
them unpersuasive.  The motion is accordingly granted in its entirety. 
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 2.  TIME:  9:00   CASE#: MSC14-02082 
CASE NAME: UECKER VS. NG 
HEARING ON MOTION FOR ORDER EXTENDING ATTACHMENTS PER CCP 488.510 
FILED BY SUSAN L. UECKER 
* TENTATIVE RULING: * 
 
This has been handled by stipulation. 

  

 3.  TIME:  9:00   CASE#: MSC15-00903 
CASE NAME: SILVA VS. FRY'S ELECTRONICS 
HEARING ON MOTION TO COMPEL RESPONSES AND DOCUMENTS 
FILED BY CHRISTOPHER  SILVA 
* TENTATIVE RULING: * 
 
This is off calendar because the case has been settled. 

  

 4.  TIME:  9:00   CASE#: MSC16-01332 
CASE NAME: CSAA VS SEARS 
HEARING ON MOTION FOR ORDER TAXING COSTS CLAIMED BY MIDEA AMERICA 
FILED BY CSAA INSURANCE EXCHANGE 
* TENTATIVE RULING: * 
 
The Court is informed that these motions have been resolved. 

  

 5.  TIME:  9:00   CASE#: MSC16-01332 
CASE NAME: CSAA VS SEARS 
HEARING ON MOTION TO/FOR ORDER TAXING COSTS CLAIMED BY SEARS, 
ROEBUCK FILED BY CSAA INSURANCE EXCHANGE 
* TENTATIVE RULING: * 
 
The Court is informed that these motions have been resolved. 

  

 6.  TIME:  9:00   CASE#: MSC16-01472 
CASE NAME: LYNN VS. AIELLO 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise appears appropriate.  However, the petition specifies that 
the funds will be handled as stated in attached Attachment 19b(9).  No such Attachment is 
provided.  The petition is continued to September 7, 2018, and counsel is to provide the 
missing Attachment before then. 
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 7.  TIME:  9:00   CASE#: MSC16-01482 
CASE NAME: DAVIS  VS.  OAKLEY UNION ELEMENTARY SCHOOL DISTRICT 
HEARING ON MOTION TO QUASH 
FILED BY JEANINE DAVIS 
* TENTATIVE RULING: * 
 
Plaintiff Davis sued her former employer, a school district, for wrongful termination.  The district 
cross-complained, alleging that Davis hacked into the district’s computer system and deleted a 
number of student records.  Davis has pleaded guilty to a felony in connection with the hacking. 
 
The district previously subpoenaed investigation records from the investigating police agency.  
Davis filed a motion to quash the subpoena, on insubstantial asserted grounds.  The motion 
was denied. 
 
The district has now noticed the deposition of the investigating detective, along with a request 
for production of more or less the same set of records.  As before, neither the police 
department, nor the deponent, nor the DA has raised any objections.  But as before, Davis 
moves to quash.  As before, the motion is denied. 
 
Davis takes the position that because she has pleaded to the criminal charge, her liability for the 
hacking is established and there is no need for further discovery.  She is no doubt right about 
the binding effect of the conviction, but the Court does not know the full extent to which it 
determines the full scope of the district’s cross-complaint.  Davis was convicted on only one of 
four filed counts.  Although there was a Harvey waiver, that bears on the scope of sentencing 
and restitution, not necessarily on the extent to which binding factual admissions were made.  
If Davis wishes to file an amended Answer admitting all of the district’s allegations and 
conceding liability, she may do so. 
 
Further, the detective may well have information or knowledge bearing on the scope, method, 
and motive for the crime, which may be relevant to both actual damages and punitive damages.  
In any event, if Davis is confident that no relevant information will be adduced at the deposition, 
she is free to refrain from attending it. 
 
As for documents, if it is true that all requested documents have already been produced, the 
Court cannot see how Davis has either any standing or any practical reason to object to a 
request that they be produced again.  If the producing party had any such objection, he 
has not asserted it.  Further, the district states that at least some documents have not been 
produced previously. 
 
Finally, Davis again asserts that the deposition subpoena somehow violates her own right to 
privacy.  The Court found this argument frivolous before, and it does so again now. 
 
The district has not requested sanctions.  Nevertheless, on its own motion, the Court orders 
Davis’s counsel to appear at the motion hearing to show cause why she should not be 
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sanctioned $500, payable to the Court.  Counsel need not appear unless she wants to be heard 
concerning sanctions. 

  

 8.  TIME:  9:00   CASE#: MSC16-02440 
CASE NAME: YUPANA VS CARK 
HEARING ON MOTION TO COMPEL SUPP. RESPONSES TO DISCOVERY REQUESTS 
FILED BY YUPANA, INC. 
* TENTATIVE RULING: * 
 
This motion to compel is denied without prejudice.  The attorneys are directed to continue 
their meet-and-confer efforts to try to resolve as much of any remaining discovery disputes as 
possible.  If they cannot resolve all open discovery disputes, they are directed to return to the 
Discovery Facilitator program before filing any further motions to compel. 
 
This case concerns plaintiff’s allegations (to oversimplify a little) that defendants, former 
employees, breached their duties to plaintiff and departed, taking trade secrets with them. 
 
Plaintiff has admittedly faced a difficult and frustrating situation resulting from the merry-go-
round of counsel on the defense side, which has resulted in unresponsiveness and delays 
in resolving otherwise routine litigation matters.  Nevertheless, that problem resolved itself 
(at least for the present) in late spring of this year, when defendants’ present counsel substituted 
into the case. 
 
The present motion to compel, however – as well as the abortive discovery-facilitator 
proceedings that preceded it – have been rushed to court in a way guaranteed to ensure that 
new counsel had no sufficient opportunity to familiarize himself with all aspects of the case in 
general, and the discovery disputes in particular.  Indeed, the attorneys’ meet-and-confer 
discussions were still in progress when this motion was filed, and were proving fruitful.  There is 
no obvious reason to suppose that continuation of the meet-and-confer would not have 
continued to succeed in resolving more, if not all, of the open issues. 
 
The Court regards as pretextual the assertion of plaintiff’s counsel that they had to go ahead 
with the motion because they couldn’t tell whether the Court’s local rules would allow them to 
stipulate to a continuance of the deadline for moving to compel.  The ability to so stipulate 
is found expressly in all of the Code of Civil Procedure sections establishing the deadline.  The 
Court is aware of nothing in its local rules that would purport to override that statutory command. 
 
It is highly material, moreover, to consider the sheer volume of discovery demands at issue.  
Plaintiff’s Separate Statement alone runs to almost 500 pages – and that after deletion of all 
RFP issues from the motion papers (thanks to successful meet-and-confer).  The Court has not 
read the discovery demands or responses at issue, and hence can form no more than an 
unreliable and inchoate suspicion that this represents a deep-pockets plaintiff trying to win the 
case by burying its counsel-challenged opponents in paper and litigation expense.  Whether or 
not there’s any truth to that, however, it is surely true that brand-new counsel entering the case 
cannot reasonably have been expected to master every detail of these enormously voluminous 
discovery demands within a matter of weeks after entering the case.  Yet that is what was 
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required of defendants’ counsel, not only by plaintiff’s counsel’s insistence on immediate 
response, but by the unrealistic briefing schedule set by the Discovery Facilitator. 
 
Plaintiff is entitled to full discovery in this case, and its ability to get that discovery has no doubt 
been frustrated by the difficulties with changes or absences of opposing counsel.  But now that 
plaintiff has an opposing attorney to work with, plaintiff is expected to work with him.  That 
includes giving him realistic time in which to do his job.  Moreover, this kind of eight-inch-thick 
discovery motion is exactly the kind of thing for which the Discovery Facilitator program is 
designed.  Plaintiff did resort to the program – but then requested or acquiesced in a set of 
deadlines guaranteed to ensure its failure. 
 
So go back to the office and do it right this time.  Counsel on both sides are reminded that 
sanctions can be assessed, not only because of unjustified substantive positions in discovery, 
but also because of procedural abuses in moving to compel or resisting a motion to compel. 

  

 9.  TIME:  9:00   CASE#: MSC17-00159 
CASE NAME: LOPEZ VS. L & H HOLDINGS 
HEARING ON MOTION FOR SANCTIONS PURSUANT TO CCP 128.7 
FILED BY CHRISTINE LOPEZ 
* TENTATIVE RULING: * 
 
The moving party has taken this motion off-calendar. 

  

10.  TIME:  9:00   CASE#: MSC17-00382 
CASE NAME: NEWTON VS. JOHN MUIR 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY JOHN MUIR MEDICAL CENTER - CONCORD 
* TENTATIVE RULING: * 
 
This case concerns the death of Harlow Newton, who died at John Muir Medical Center after 
being admitted for treatment.  Defendant John Muir Medical Center-Concord moves for 
summary judgment.  Plaintiffs filed an express statement that they do not oppose summary 
judgment.  The motion is granted. 

“While subdivision (b) of section 437c allows the court, in its discretion, to grant summary 
judgment if the opposing party fails to file a proper separate statement, this provision does not 
authorize doing so without first determining that the moving party has met its initial burden of 
proof.”  (Thatcher v. Lucky Stores, Inc. (2000) 79 Cal.App.4th 1081, 1086.) 

Here, John Muir has met its burden of showing that plaintiffs are unable to establish the required 
element of causation.  John Muir provided the expert declaration of Dr. Richard Jacobs, who 
states as follows: 

Mr. Newton had advanced disease when he presented to the Emergency 
Department and his infection progressed rapidly due to the invasive and virulent 
nature of the infecting organism, MRSA.  In patients who have pneumonia with 
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virulent organisms like MRSA, most deaths occur in the first few days of 
hospitalization indicating that these infections are so severe that no therapy is 
capable of stopping the progression and preventing the ultimate outcome.  This is 
precisely what happened to Mr. Newton.  

(Jacobs Dec., ¶ 10 (emphasis added).) 

Based on John Muir’s evidence, is it is apparent that any alleged negligence on the part of John 
Muir did not in probability cause Mr. Newton’s death.  (See Morgenroth v. Pacific Medical 
Center, Inc. (1976) 54 Cal.App.3d 521, 533 [A plaintiff “in a malpractice case must prove that 
defendant’s negligence, in probability, proximately caused the death....  A mere possibility alone 
is not sufficient.”].)  Because John Muir has met its initial burden and no opposing evidence has 
been filed, the motion is granted. 

The Court notes that plaintiffs likewise filed an express non-opposition to the previous summary 

judgment motion of Dr. Waechter.  As the Court observed then, given that plaintiff is apparently 

convinced that John Muir was not to blame and that they have no grounds for opposing 

summary judgment, plaintiffs and their counsel should properly have voluntarily dismissed this 

case as against John Muir, or at least stipulated to such a dismissal.  The Court further notes 

that another defendant has a summary judgment motion pending for September 14; and 

presumably the same grounds as presented here may likely dictate the result of that motion as 

well.  If so, the Court expects plaintiffs’ counsel to act professionally. 

  

11.  TIME:  9:00   CASE#: MSC17-02300 
CASE NAME: RICHMOND DEVELOPMENT  VS.  CITY OF RICHMOND 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY CITY OF RICHMOND, et al. 
* TENTATIVE RULING: * 
 
Defendants City of Richmond and its City Council move for judgment on the pleadings.  

The motion is granted, and the case is dismissed as moot. 

“A motion for judgment on the pleadings performs the same function as a general demurrer, and 

hence attacks only defects disclosed on the face of the pleadings or by matters that can be 

judicially noticed.”  (Cloud v. Northrop Grumman Corp. (1998) 67 Cal.App.4th 995, 999.)  

Defendants assert three separate grounds for the motion.  The Court is convinced by the first 

argument, that the case is moot.  It is therefore both unnecessary and inappropriate to address 

the merits-based arguments. 

Background Facts 

According to the complaint, plaintiffs are owners of separate parcels of property in the area 

known as Freethy Industrial Park in the City of Richmond.  In 2016 two of them, the Shekous, 

filed applications for design review permits and a conditional use permit for a mixed-use project 

on their portion of the property.  The City deemed the applications complete in January 2017. 
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While the Shekous’ applications were under review, the City adopted Ordinance No. 4-17 N.S. 

(the “Urgency Ordinance”).  The Urgency Ordinance directed City staff to prepare a general-plan 

amendment that would limit permissible uses of Freethy Industrial Park to “Open Space, Parks 

and Recreation, Agriculture, or Public, Cultural and Institutional”.  The Urgency Ordinance also 

imposed a 45-day moratorium on approval of any new uses inconsistent with those limitations.  

Section 7 of the Urgency Ordinance established an administrative procedure for seeking relief 

from that moratorium. 

The Shekous filed a petition for relief from the moratorium, pursuant to § 7 of the Urgency 

Ordinance.  The day after that filing, the City Council adopted Ordinance No. 5-17 N.S. (the 

“Extension Ordinance”).  It extended the moratorium to February 2018.  It also modified § 7 of 

Urgency Ordinance by imposing fees for a petition for relief from the moratorium.  Plaintiffs 

characterize these fees as onerous.  In the Shekous’ case the fees amounted to $24,350. 

Plaintiffs brought this reverse validation action under the Mitigation Fee Act and the Privileges 

and Immunities Clause of the California Constitution, challenging the imposition of these fees for 

a petition under § 7. 

After this action was filed the City adopted Ordinance No. 05-18 N.S. (“Final Ordinance”) which 

repealed § 7’s procedure for a petition for relief from the moratorium.  With the petition 

procedure’s disappearance, the associated fees likewise have disappeared.  The Final 

Ordinance also further extended the moratorium to February 2019. 

Importantly, the present action challenges only the legality of the fees (formerly) imposed under 

§ 7 of the Urgency Ordinance, as amended by the Extension Ordinance (but then repealed by 

the Final Ordinance).  Plaintiffs have a separate action pending in another Department of this 

Court raising broader challenges to the City Council’s actions concerning Freethy Industrial 

Park.  Arguably this action should have been brought as an amendment to that action, or at 

least coordinated with it.  As this action is now coming to an end, however, there is no need to 

be concerned with how it might have related to the broader action. 

Plaintiffs’ Action is Moot 

Defendants argue that this action is moot because the City repealed § 7 in its entirety.  Plaintiffs 

are therefore neither allowed nor required to complete the § 7 petition procedure to exhaust their 

administrative remedies, and they are no longer subject to the fees.  Here, the Shekous did not 

pay the fees, and the City is no longer imposing the fees.  Thus, the City argues, there is no 

relief the court may grant. 

“A case is moot when the decision of the reviewing court ‘can have no practical impact or 

provide the parties effectual relief.’”  (MHC Operating Limited Partnership v. City of San Jose 

(2003) 106 Cal.App.4th 204, 214.)  “There are three discretionary exceptions to the rules 

regarding mootness allowing a court to review the merits of an issue: (1) when the case 

presents an issue of broad public interest that is likely to recur; (2) when there may be a 

recurrence of the controversy between the parties; and (3) when a material question remains for 
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the court's determination.”  (Santa Monica Baykeeper v. City of Malibu (2011) 193 Cal.App.4th 

1538, 1548 (citations omitted).) 

Plaintiffs do not dispute that the repeal of § 7 eliminates the fees they are challenging in this 

action.  They nevertheless argue that the Court should decide the merits of their challenge to 

the now-repealed fees based on the exceptions stated in Santa Monica Baykeeper.  They 

cannot make any convincing argument that any of those exceptions applies here.  Plaintiffs 

have not alleged facts showing the case presents an in issue of broad public interest.  It appears 

from the complaint that only a few landowners were affected by the moratorium.  Moreover, the 

controversy between the parties is unlikely to recur since the City repealed § 7’s petition 

procedure.  On the issue of the fees and procedures, there are no material questions remaining 

for the court’s determination.  Plaintiffs concede that only the relief to be granted by the court is 

recovery of their costs and attorneys’ fees. 

Plaintiffs argued the Defendants cannot evade judicial review of its unlawful conduct by 

unilaterally and voluntarily ceasing the challenged conduct because Defendants can resume the 

wrongful conduct after dismissal of the action. The court is not persuaded by this argument. 

Plaintiffs rely on Cook v. Craig (1967) 55 Cal.App.3d 773.  There, three taxpayers sought to 

inspect and make copies of CHP rules and regulations governing the investigation and 

disposition of citizens' complaints of police misconduct.  The mootness argument in Cook arose 

because the Legislature had enacted a new section of the Penal Code requiring city police and 

sheriff departments to establish procedures to investigate citizens' complaints and to make 

those procedures available to the public.  The new statute did not apply to the CHP, but the 

CHP voluntarily agreed to make CHP’s citizen complaint investigation procedure available to the 

public.  The Court of Appeal concluded that the CHP’s voluntary compliance did not moot the 

action.  “It is apparent that defendant's unilateral decision to disclose its complaint investigation 

procedures is also unilaterally rescindable.  Given the position of defendant that it has no legal 

obligation to disclose these procedures, and its voluntary disclosure only after litigation was 

commenced, we cannot say that the dispute will not recur.”  (55 Cal.App.3d at 780.)  Similarly, 

see Kidd v. State (1998) 62 Cal.App.4th 386 (express reservation of right to resume challenged 

practice); In re J.G. (2008) 159 Cal.App.4th 1056 (agreement to comply only as to one prisoner, 

not generally). 

This case is not like Cook, Kidd, or J.G.  This is not a case of an informal and possibly 

temporary decision to comply, as those were.  The agencies in those cases could have resumed 

the challenged practices literally the day after the challenges were dismissed, and indeed they 

publicly proclaimed their asserted freedom to do so.  The cessation here, by contrast, is far 

more formal – an outright, formal repeal of the offending Ordinance.  And any hypothetical 

resumption of the fees would require far more than a same-day change of mind.  The City 

Council would have to formally re-enact not only the fees, but the petition procedure to which 

the fees applied.  Moreover, at this the moratorium itself extends only another six months 

(though it could presumably be further extended).  Plaintiffs provide no reason for the Court to 

believe that any of this is likely to happen during the remaining life of the moratorium. 
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Further, even if this dispute were to revive itself, there is no assurance that it would present the 

same legal challenges sought to be raised here.  If the fees were to be re-enacted, there is no 

reason to assume that they would take the same exact form as the repealed fees.  And because 

half of plaintiffs’ substantive challenges to these fees relate not to their substance but to their 

method of enactment, there is even less reason to assume that if there were any re-enactment 

of the fees, the present legal challenges would apply to them. 

Plaintiffs also argue they are seeking declaratory relief.  Plaintiffs assert the voluntary cessation 

of the challenged activity (repeal of § 7) does not remove jurisdiction by this Court to declare the 

validity or invalidity of that activity.  (See Cook, 55 Cal.App.3d at 780-81.)  Plaintiffs 

mischaracterize the action as one for declaratory relief.  “‘Declaratory relief operates 

prospectively, serving to set controversies at rest.  If there is a controversy which calls for a 

declaration of rights, it is no objection that past wrongs are also to be redressed; but there is no 

basis for declaratory relief where only past wrongs are involved....’ [Citation.]”  (California Union 

Ins. Co. v. Trinity River Land Co. (1980) 105 Cal.App.3d 104, 110.)  If there were to be any 

“declaratory relief” here, it could be only a declaration that if the City were to re-enact the 

offending fees, then those fees would be illegal – though on grounds that might or might not turn 

out to apply to these hypothetically re-enacted fees. 

Finally, plaintiffs point out that they contend they are entitled to attorney fees because this action 

has been the catalyst for the City’s repeal of the fees.  By hypothesis, however, a prevailing-

party attorney fees motion is brought only after the case has otherwise been resolved.  The 

potential future filing of such a fees motion, therefore, is no reason to keep the underlying action 

in active existence.  Plaintiffs may file such a motion if they see fit, but their challenge to the 

legality of the fees remains moot. 

The unopposed requests for judicial notice are granted. 

  

12.  TIME:  9:00   CASE#: MSC17-02339 
CASE NAME: KAUFER VS. AAA OF NCNV 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY AMERICAN AUTOMOBILE ASSOCIATION OF NORTHERN CALIFORNIA 
* TENTATIVE RULING: * 
 
Defendant’s demurrer to the Second Amended Complaint (SAC) is sustained without leave to 

amend as to all causes of action.  The Court previously sustained a demurrer to the First 

Amended Complaint.  The additions and changes made in the SAC are minimal, and do not 

suffice to overcome the defects identified in the Court’s previous ruling.  Indeed, Plaintiff’s 

opposition focuses more on why she thinks the previous ruling was wrong, than on what is new 

and different in the SAC to cause the ruling to change. 

Plaintiff is suing Defendant based on the alleged failure of Defendant’s employee, Nancy Pfeiffer 

Hazen, to advise Plaintiff that she should have had a higher amount of underinsured motorist 

coverage. Plaintiff’s husband was killed in a bicycle-vehicle collision in which the motorist at fault 
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had only $100,000 in liability coverage.  Because Plaintiff’s policy had only $100,000 for 

uninsured/underinsured motorist coverage, Plaintiff received nothing on her underinsured 

coverage after the tortfeasor’s carrier paid out its policy limit.  Plaintiff contends that Hazen 

should have advised her to obtain higher underinsured-motorist coverage, equal to the policy’s 

$1 million coverage amount for bodily injury liability. 

Plaintiff has sued Defendant for (1) professional negligence/breach of fiduciary duty, 

(2) negligence, and (3) misrepresentation/fraud/concealment.  Defendant has demurred to each 

cause of action based on the failure to state a claim.  

First and Second Causes of Action – Professional Negligence/Fiduciary Duty and Negligence 

Defendant demurs to the negligence causes of action based on the argument that the 

Defendant, through Hazen, did not have duty to advise Plaintiff to increase her underinsured 

motorist coverage. 

Although Plaintiff has added some new allegations in her SAC, the gist of her complaint remains 

the same.  Plaintiff alleges that she began working with Hazen after Hazen had given a 

presentation where she stressed the need to make sure that individuals “were adequately 

insured by learning and knowing their financial circumstances, including income, benefits and 

assets, analyzing and understanding their insurance needs, and understanding their exposure 

to losses and the risks posed by covered events.”  (SAC ¶ 28.)  Plaintiff also alleges that Hazen 

“held herself out as an expert in personal insurance coverage for real estate professionals”, that 

Hazen “would act as Plaintiff’s personal expert and advisor in insurance,” and that Hazen “would 

make recommendations” to Plaintiff. (SAC ¶ 6.)  In addition, Plaintiff alleges that Hazen and 

others, “held themselves out as having particular expertise in all forms of insurance coverage, 

including uninsured/underinsured automobile motorist coverage”.  (SAC ¶ 17.)  Finally, Plaintiff 

clings to the talismanic idea that there is some logical connection between the amount of 

uninsured-motorist coverage and the amount of personal-injury liability coverage, although the 

Court’s previous ruling debunked that asserted logical linkage. 

Plaintiff also alleged that each time she met with Hazen every couple of years and Plaintiff 

asked questions about the purpose of each category of coverage and whether the coverages 

were both appropriate in kind and adequate in amount.”  (SAC ¶ 29.)  Specifically, Plaintiff made 

“inquiries such as ‘We need to figure out if I am insured correctly?,’ ‘How much should I have?.’ 

‘What does this cover?.’ ‘Why do I need this coverage?,’ and ‘Is this enough,?” when discussing 

coverages and limits of coverages” with Hazen.  (SAC ¶ 29.)  Plaintiff also alleges that each 

time she met with Hazen, Hazen “assured Plaintiff that the coverage she recommended to and 

sold to Plaintiff was appropriate and would protect Plaintiff, her family, their assets and benefits, 

in the event of any covered loss, or recommended specific selections of coverage or limits of 

coverage to achieve those ends.”  Finally, Plaintiff has alleged two instances when she 

increased the amount of her insurance coverage based on advice from Hazen. (SAC ¶ 28, 30.) 
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“[A]s a general proposition, an insurance agent does not have a duty to volunteer to an insured 

that the latter should procure additional or different insurance coverage.…  The rule changes, 

however, when--but only when--one of the following three things happens: (a) the agent 

misrepresents the nature, extent or scope of the coverage being offered or provided…, (b) there 

is a request or inquiry by the insured for a particular type or extent of coverage…, or (c) the 

agent assumes an additional duty by either express agreement or by ‘holding himself out’ as 

having expertise in a given field of insurance being sought by the insured … .”  (Fitzpatrick v. 

Hayes (1997) 57 Cal.App.4th 916, 927.)  

The SAC fails, because its allegations do not support any duty on Hazen’s part to advise 

Plaintiff to buy higher underinsured coverage.  Plaintiff’s main argument in opposition to this 

demurrer is on prong three in Fitzpatrick.  Plaintiff is attempting to show that Hazen held herself 

out as an expert in the insurance field.  Plaintiff alleges that Hazen promised to “act as Plaintiff’s 

personal expert and advisor in insurance,” and “make recommendations” to her. (SAC ¶6.)  

Plaintiff also alleges that one time Hazen recommended that Plaintiff increase her 

uninsured/underinsured coverage from $30,000 to $100,000.  (SAC ¶17.)  However, these facts 

do not show that Hazen held herself out as an expert.  At base, she alleges no more than that 

Hazen undertook the usual role of any insurance agent, with the usual level of knowledge any 

such agent would be expected to have.  Plaintiff thus seeks to elevate virtually every insurance 

agency relationship into both special expertise and a special role.  If that were sufficient to 

allege either assumption of a special role or representation of special expertise, it would 

effectively repeal the general rule of Fitzpatrick that there is no duty absent special and unusual 

facts. 

Plaintiff also alleges that Hazen held herself out as having expertise in “personal insurance 

coverage for real estate professionals” and expertise “in all forms of insurance coverage, 

including uninsured/underinsured automobile motorist coverage”.  (SAC ¶¶ 6, 17.)  These new 

allegations are mere legal conclusions and do not include facts that show what Hazen said or 

did that would constitute holding herself out as an expert.  Moreover, once again there is a 

fundamental disconnect in Plaintiff’s logic.  No doubt “real estate professionals” do present 

unique considerations with respect to some forms of insurance, such as professional negligence 

liability.  But Plaintiff presents neither allegations nor argument why real estate professionals 

would be different from any other customers with respect to auto liability insurance – and still 

less, with respect to the proper level of uninsured/underinsured motorist coverage.  Therefore, 

Plaintiff has not shown that Hazen had a duty to Plaintiff funder prong three in Fitzpatrick. 

Although Plaintiff claims to be focused on prong three in Fitzpatrick, she references prong two 

several times in her opposition to this demurrer. As the Court found previously, Plaintiff’s 

allegations are insufficient to create a special duty under prong two in Fitzpatrick.  Similar to 

Fitzpatrick, the allegations here are that Plaintiff asked general questions about her coverage 

being sufficient and was told that her coverage was fine.  “Notably lacking from this conclusory 

statement is any allegation concerning any sort of specific inquiry from [the plaintiff] to [the 
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agent] much less specific advice in the opposite direction.”  (Fitzpatrick, 57 Cal.App.4th at 928; 

see also Jones v. Grewe (1987) 189 Cal.App.3d 950.) 

Plaintiff has also alleged that Hazen was in a fiduciary relationship with Plaintiff and thus owed 

her a fiduciary duty. As with the first amended complaint, though, the allegation that there was a 

fiduciary relationship is a legal conclusion and Plaintiff has not alleged facts that show that there 

was a fiduciary relationship between Plaintiff and Hazen.  In general, an insurer is not a fiduciary 

for its insureds.  (Love v. Fire Insurance Exchange 1990) 221 Cal.App.3d 1136.) 

Third Cause of Action – Misrepresentation/ Fraud/Concealment 

“The elements of fraud or deceit (see Civ. Code, §§ 1709, 1710) are: a representation, usually 

of fact, which is false, knowledge of its falsity, intent to defraud, justifiable reliance upon the 

misrepresentation, and damage  resulting from that justifiable reliance.  [Citations.] [¶] ‘Every 

element of the cause of action for fraud must be alleged in the proper manner and the facts 

constituting the fraud must be alleged with sufficient specificity to allow defendant to understand 

fully the nature of the charge made. ‘[Citation.]”  (Stansfield v. Starkey (1990) 220 Cal.App.3d 

59, 72-73.)  “The requirement of specificity in a fraud action against a corporation requires the 

plaintiff to allege the names of the persons who made the allegedly fraudulent representations, 

their authority to speak, to whom they spoke, what they said or wrote, and when it was said or 

written. [Citations.]”  (Tarmann v. State Farm Mut. Auto. Ins. Co. (1991) 2 Cal.App.4th 153, 157.) 

Plaintiff continues to allege that at various times between 2000 and 2015, Hazen told Plaintiff 

that her policy would be adequate to meet her needs – allegations that the Court previously held 

were way too vague and general to support a fraud tort.  (SAC ¶ 64.)  Plaintiff has now added 

that in 2005 or 2006 Hazen recommended that Plaintiff increase her uninsured/ underinsured 

motorist coverage from $30,000 to $100,000.  (SAC ¶ 65.)  She doesn’t explain, however, how 

that constitutes a fraud or misrepresentation. 

The remainder of Plaintiff’s allegations are not of any misrepresentations being made, but of 

alleged failures to give various details of advice to Plaintiff.  Plaintiff claims that Hazen failed to 

advise Plaintiff that she could obtain $1,000,000 in coverage for a minimal cost and this 

constitutes fraud or concealment.  (SAC ¶ 65.)  Plaintiff also alleges that Hazen failed to explain 

how underinsured motorist coverage would function and apply in the event of a covered loss.  

(SAC ¶ 65.)  Plaintiff also alleges that Hazen “failed to accurately describe the nature, purposes, 

and benefits of underinsured motorist coverage, describing uninsured/ underinsured motorist 

coverage as something that would help with medical needs and problems if Plaintiff or one of 

the family members were hit by an uninsured driver; but failed to advise Plaintiff how… [this 

coverage] would serve to protect Plaintiff’s and her family’s income, benefits and assets…” 

(SAC  ¶ 17.)  The obvious problem is that none of these constitutes a misrepresentation, much 

less a fraudulent one.  Allegations of failure to advise are not a fraud tort – they are attempts to 

allege a negligence tort, i.e., the first and second causes of action.  But as discussed above, 
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there is no such negligence tort without adequate allegations of duty.  Plaintiff cannot fill that 

gap by relabeling her failure-to-advise claims as fraud. 

Leave to Amend 

In her opposition, Plaintiff asks for leave to amend.  What for?  Plaintiff is well aware of the 

Court’s views as to why the FAC was deficient.  She has presumably done the best she can in 

the SAC to try to meet those deficiencies, and she has failed.  The Court sees no reason to 

think that she would be any more successful if given a third crack at the problem. 

If Plaintiff seeks to contest this tentative to seek further leave to amend, she should come to the 

hearing prepared to explain in detail what additional or different allegations she proposes to 

make, and why they will be sufficient to overcome the defects in the FAC and SAC. 

  

13.  TIME:  9:00   CASE#: MSC18-00372 
CASE NAME: HOGAN VS. ARVEST CENTRAL MORTGAGE 
HEARING ON MOTION FOR IMPOSITION OF MONETARY SANCTIONS 
FILED BY ARVEST CENTRAL MORTGAGE COMPANY 
* TENTATIVE RULING: * 
 
Defendant’s motion for sanctions under Code of Civil Procedure § 128.7 is denied. 
 
The parties apparently agree on the relevant facts in this case.  Plaintiff Hogan entered into a 
refinance with defendant Arvest calling for fixed interest payments, plus payments into an 
escrow account intended (the Court gathers) to ensure payment of property taxes and 
insurance.  As plaintiff acknowledges, the amount of the required payments into escrow was 
subject to annual adjustment.  Plaintiff, however, persisted in making payments in the same, 
unadjusted amount, ignoring the annual notices of increases in the required escrow payment 
amounts, and repeated warnings that she was underpaying.  She alleges that instead she was 
paying the taxes and interest directly, so that when the lender attempted to pay them out of the 
escrow fund, the payments were returned to the lender (thus keeping the balance of the escrow 
account where it should be). 
 
Frankly, neither side comes off as particularly prudent or reasonable from these facts.  Plaintiff 
offers no cogent explanation as to why she persisted in making payments to Arvest in amounts 
below what was required, even after being repeatedly admonished and warned that she was 
underpaying.  But defendant appears to have been unduly formalistic in ignoring the fact that the 
taxes and insurance were in fact being paid directly, and not treating the returned payments as 
the functional equivalent of direct payments into escrow by plaintiff. 
 
The present lawsuit is for alleged false credit reporting.  After plaintiff repeatedly made 
payments of less than the required amount, Arvest reported that she was in default for making 
insufficient payments.  Arvest’s response is that the payments were indeed insufficient and 
hence its reports were correct.  This appears to the Court to be a dispute that can readily be 
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decided on the agreed facts and appropriate briefing, and it invites counsel to agree to an 
appropriate procedure for accomplishing that. 
 
In moving for sanctions, however, Arvest is overplaying its hand.  The motion does not assert 
that there is anything factually false in plaintiff’s complaint (other than, perhaps, the adjective 
“erroneous”).  Rather, it contends that plaintiff’s claims are unmeritorious because of other facts 
not found in the complaint, namely the annual adjustments of the escrow payment and plaintiff’s 
persistent failure to pay the adjusted amounts.  Arvest’s theory of defense may well be 
meritorious, a point on which the Court is making no ruling at this time.  But plaintiff’s counter-
theory – that plaintiff was in effect making all the payments needed because she was paying the 
taxes and interest directly, rather than through the escrow fund, and that the lender ought to 
have so recognized – is not facially frivolous.  It may or may not have merit, but it is not so 
extreme that plaintiff should be sanctioned for asserting it.  “[T]o obtain sanctions [under 
§ 128.7], the moving party must show the party's conduct in asserting the claim was objectively 
unreasonable.  A claim is objectively unreasonable if any reasonable attorney would agree that 
[it] is totally and completely without merit.”  Ponce v. Wells Fargo Bank (2018) 21 Cal.App.5th 
253, 261 (citations and quotations omitted).  The complaint here does not come close to 
meeting that criterion. 

  

14.  TIME:  9:00   CASE#: MSC18-00989 
CASE NAME: BOYKIN VS. PA STAFFING 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY PA STAFFING, LLC, NOBU HOSPITALITY, LLC 
* TENTATIVE RULING: * 
 
Defendants PA Staffing and Nobu Hospitality demur to the complaint.  The demurrer is 
sustained with leave to amend as to the Second and Third Causes of Action.  The demurrer is 
overruled as to the remainder of the complaint.  Plaintiff may file an amended complaint within 
14 days after service of the Order After Hearing thereon.  If plaintiff elects not to do so, 
defendants’ answer to the present complaint will be due fourteen days after expiration of 
plaintiff’s deadline to amend. 
 
RJN.  Defendants’ request for judicial notice is denied as either irrelevant (Exhs. “A” and “B”) 
or unnecessary (Exh. “C”).  The Court does not need to take judicial notice of earlier-filed 
documents in the same action, and it does not see the relevance of the federal action to this 
demurrer.  The Court notes that the RJN has only three numbered requests, so the references 
to “RJN No. 4” and “RJN No. 5” in the opening memorandum are not intelligible. 
 
Code of Civil Procedure § 430.41.  Plaintiff’s counsel failed to respond substantively to the 
meet-and-confer communications from defendants’ counsel.  (Kawar Dec.)  The Court strongly 
disapproves of this conduct.  If it is repeated in any form, it risks sanctions from the Court aside 
from any ruling on the merits.  Further, this may be taken into account in deciding whether to 
grant further leave to amend on future demurrers or motions. 
 
CRC 3.1113(f).  Plaintiff’s 14-page opposition memorandum has no table of contents or 
table of authorities.  Plaintiff’s counsel shall comply with all applicable rules and procedures 
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in future filings. 
 
Defendants demur to the first five causes of action collectively, on grounds of failure to identify 
the employer.  They also demur more specifically to some, but not all, of those causes of action 
on separate grounds.  The Court will consider these arguments serially. 
 
1st through 5th C/As.  Defendants demur to the First through the Fifth Causes of Action on 
the ground that plaintiff does not identify one specific defendant as his employer.  Defendants 
have a point that when causes of action rest on employment status, the plaintiff can be expected 
to identify and sue only the employer.  Here, however, plaintiff alleges that the defendants (at 
least three of them, and possibly four – the complaint is unclear on that point) are alter egos of 
each other.  (Complaint, ¶ 4; see also ¶ 37.)  If that is true, then each defendant could be liable 
for the acts of the employer on that basis.  Defendants do not attack the adequacy of – indeed, 
they do not mention – plaintiff’s alter-ego allegations.  In light of this ruling, the Court need not 
reach the alternative argument that plaintiff has adequately alleged a “joint employer” 
relationship. 
 
In paragraph 2 of the Complaint, plaintiff defines “Defendants” as including three of the four 
named defendants: Nobu Hotels, Nobu Hospitality, and PA Staffing.  In paragraph 4, plaintiff 
alleges that defendant Nobu Hospitality “controls the human resources functions and 
operations” of all the other defendants, and that “[t]he finances of each entity are operated and 
managed under one umbrella,” so that all four defendants should be deemed alter egos of one 
another.  In the balance of the Complaint, plaintiff refers to “Defendants” – apparently the three 
defendants listed in paragraph 2 – as his employer.  If in fact all the defendants are alter egos of 
one another, the question of which of the three “Defendants” might otherwise be deemed 
plaintiff’s employer would seem immaterial as to the First through the Fifth Causes of Action. 
 
Although the Court is overruling the demurrer on this ground, it notes that with further dialog 
between counsel, and discovery if necessary, the parties ought to be in a position to reach 
better specificity concerning the proper defendant(s) in the case – preferably in the upcoming 
first amended complaint, but later if need be.  Indeed, the Court notes that there is already some 
discussion as to whether the two unserved defendants exist or not.  The parties can expect 
inquiry about this at CMCs. 
 
Similarly, while the Sixth Cause of Action is not before the Court (because it is stated only 
against a defendant that has not been served and may not exist), there may be some 
disharmony in asserting that the defendants are all really one entity while also charging one of 
them with interference with plaintiff’s contract with the other three.  Plaintiff may want to consider 
that point in deciding whether and how to amend. 
 
2nd C/A.  The Second Cause of Action is captioned as one for breach of a written contract.  
However, the substantive allegations refer to a “verbal contractual agreement” in which 
defendants “verbally agreed to put an incentive plan into effect ….”  (Complaint, ¶¶ 37 and 38.)  
If the contract is oral, this cause of action would appear to be duplicative of the First Cause of 
Action.  If the contract is written, its terms and breach have not been described.  On the 
contrary, the complaint speaks only of a written contract with an entity that plaintiff (despite his 
own alter ego allegations) alleges is not really his employer. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   08/31/18 

 
 

- 16 - 

 
Accordingly, defendants’ demurrer to the Second Cause of Action is sustained with leave to 
amend.  Plaintiff shall attach a full and legible copy of the subject written contract to any further 
amended complaint, properly tabbed.  (Cal. Rules of Court, rule 3.1110(f).)  Plaintiff should also 
pay close attention to each element of his breach of written contract theory: contract formation, 
consideration, plaintiff’s satisfaction of contractual duties, breach, and reasonably foreseeable 
contract damages. 
 
Further, while there is no separate demurrer to the First Cause of Action (for breach of oral 
contract), the Court notes that the plaintiff would do well to figure out what, exactly, is the 
contract he intends to rely on, and to work toward better internal consistency of his own 
allegations and theories on this score. 
 
3rd C/A.  The Third Cause of Action is for false-promise fraud.  Plaintiff does not plead this 
cause of action with adequate particularity.  (See Hills Transp. Co. v. Southwest Forest 
Industries, Inc. (1968) 266 Cal.App.2d 702, 707-08.)  Plaintiff has not alleged facts showing 
“where, … and by what means” the false promise was made.  (Stansfield v. Starkey (1990) 220 
Cal.App.3d 59, 73.)  Plaintiff has not alleged the terms of the subject “incentive plan” – what 
plaintiff would be required to do in order to earn an incentive, and what the incentive would be.  
The Court notes that while plaintiff refers to an “incentive bonus” in the opposition 
memorandum, the word “bonus” is not used in the complaint.  Finally, although defendants are 
corporations, plaintiff has failed to allege the names of the corporate representatives who made 
the alleged false promise, and their authority to speak.  (See, Tarmann v. State Farm Mut. Auto. 
Ins. Co. (1991) 2 Cal.App.4th 153, 157.) 
 
4th C/A.  The Fourth Cause of Action is for wrongful termination in violation of public policy.  
Plaintiff has adequately alleged that defendants terminated plaintiff’s employment in retaliation 
for plaintiff’s complaints about Labor Code violations.  (Complaint, ¶ 10, ¶ 16, ¶ 19, and ¶ 47.  
See Vasquez v. Franklin Management Real Estate Fund, Inc. (2013) 222 Cal.App.4th 819, 829-
32.)  While defendants may be correct that plaintiff’s alleged complaints about other matters 
would not support a wrongful termination theory, the Court cannot sustain a demurrer to only 
part of a cause of action.  (See PH II, Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, 1682.) 
 
Defendants argue that they cannot be liable for wrongful termination based on plaintiff’s Labor 
Code complaints, because one of defendants’ employees confirmed that those complaints were 
well taken, and defendants began correcting some of the Labor Code violations within two 
weeks   (Complaint, ¶ 19.)  This argument ignores the fact that defendants terminated plaintiff’s 
employment within three weeks.  (FAC, ¶ 23.)  From plaintiff’s perspective, defendants 
corrected the Labor Code violations they were compelled to correct, and then fired the 
employee who had reported them.  Correcting a Labor Code violation is not a defense to firing 
the whistle-blower. 
 
Damages.  In any amended complaint, plaintiff shall allege the estimated dollar amount of the 
compensatory damages that he seeks, other than damages for personal injury, and how that 
dollar amount was calculated.  (See Code of Civil Procedure § 425.10 (a)(2) [“[i]f the recovery of 
money or damages is demanded, the amount demanded shall be stated”].)  The Court is 
somewhat skeptical that plaintiff incurred substantial damages between January 1, 2018, when 
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the incentive plan was supposed to take effect, and January 12, 2018, when plaintiff’s 
employment was terminated.  Any damages would appear to be caused by plaintiff’s 
termination, and not by the failure to have an incentive plan in place for the 12 days before 
plaintiff’s termination. 
 
Future court dates.  In light of these rulings and the likelihood of amendment to the pleadings, 
the Court vacates the CMC now set for October 9.  The CMC is continued to January 16, 2019, 
at 8:30 a.m. 

 

15.  TIME:  9:00   CASE#: MSL08-05629 
CASE NAME: DODEKA VS. PERRY 
HEARING ON MOTION TO DECLARE THE MARTINEZ COURT WITHOUT VENUE 
FILED BY TATIANA PERRY 
* TENTATIVE RULING: * 
 
Defendant’s cursory motion is less than self-explanatory, but the Court understands it to be 
requesting both a transfer to the Richmond branch court, and a dismissal based on the statute 
of limitations.  The motion is denied for lack of jurisdiction. 
 
Judgment was entered in this case in 2009 based on defendant Perry’s default.  Defendant has 
previously filed multiple motions asking for relief from default, which were denied.  Because the 
case has gone to judgment, the Court lacks jurisdiction to consider defendant’s motion, and 
there is nothing further to be done in the case.  Moreover, even if the case were still alive, 
defendant would be in no position to file motions concerning venue or limitations because she’s 
in default. 

  

16.  TIME: 10:00   CASE#: MSC14-02082 
CASE NAME: UECKER VS. NG 
HEARING ON MOTION FOR ORDER EXTENDING ATTACHMENT PURSUANT TO 
CCP 488.510  /  FILED BY SUSAN L. UECKER 
* TENTATIVE RULING: * 
 
This has been handled by stipulation. 

 

 


